STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JAYNE R PHCEN X,
Petiti oner,
CASE NO. 91-3598F

VS.

DEPARTMENT OF PROFESSI ONAL
REGULATI ON, DI VI SI ON OF REAL ESTATE,

Respondent .

N N N N N N N N N N N

FI NAL CRDER

Pursuant to notice, the Division of Administrative Hearings by its duly
designated Hearing Oficer, WlliamR Cave, held a formal hearing by tel ephonic
conmuni cati on in the above-capti oned case on August 22, 1991 with the
undersigned in Tal |l ahassee, Florida and the parties in Cearwater, Florida.

APPEARANCES

For Petitioner: Leslie M Conklin, Esquire
16120 U. S. Hi ghway 19, North
Suite 210
Clearwater, Florida 34624

For Respondent: Steven W Johnson, Esquire
Depart ment of Professional Regul ation
Di vision of Real Estate
Post O fice Box 1900
Ol ando, Florida 32802

STATEMENT OF THE | SSUE

VWhet her the Petitioner, Jayne R Phoeni x (Phoenix) is entitled to
attorney's fees and costs incurred while defending the charges nmade agai nst her
in the case of Departnment of Professional Regul ation, Division of Real Estate,
Petitioner v. Larry Neil Heckerd and Jayne R Phoeni x, Respondents, DOAH Case
No. 90-6199 (DPR, DRE v. Heckerd and Phoeni x) under the provisions of Section
57.111, Florida Statutes and Rul e 221 -6.035, Florida Adm nistrative Code.

PRELI M NARY STATEMENT

On April 19, 1991 the Florida Real Estate Comm ssion (FREC) issued a Final
Order in DPR, DRE v. Heckerd and Phoeni x finding Phoenix not guilty of the
charges all eged and di sm ssing the adm ni strative conpl ai nt.

On June 10, 1991 Phoenix filed a Petition For Statutory Attorney's Fees and
Costs incurred in defending the charges made agai nst her in DPR DRE v. Heckerd
and Phoeni x. On June 21, 1991 the Departnent of Professional Regulation,



Division of Real Estate (Departnent) filed a response to that petition denying
certain allegations of the petition, and this proceedi ng ensued.

At the hearing, Phoenix testified in her own behal f but did not offer any
other witness. Phoenix's conposite exhibit 1 was received into evidence. The
Departnment did not present any wi tnesses. Departnent's exhibits A, B, C and D
were received into evidence.

There was no transcript of this proceeding filed with the Division of
Admi ni strative Hearings. Phoenix's attorney requested, and the parties were
granted, ten additional days to file their Proposed Final Orders due to his wife
having just given birth to their child. The parties timely filed their Proposed
Final Orders under the extended tinme frame. A ruling on each Proposed Fi ndi ng
of Fact has been nade as reflected in an Appendix to the Final O der

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the followi ng relevant findings of fact are made:

Facts Stipulated To By The Parties

1. At all tinmes material to this proceedi ng, Phoenix was a |icensed rea
estate salesman in the state of Florida, holding Iicense nunber 0069088, wor ki ng
under the brokerage license of Charles E. Earhart of Charles Earhart Realty
(Earhart Realty).

2. Phoenix tinely filed her petition in the instant case in accordance
with Section 57.111, Florida Statutes, and Rule 221-6.035, Florida
Admi ni strative Code.

3. On August 21, 1990 the Probabl e Cause Panel (Panel) of the FREC net and
found probable cause to exist in Departnment's Case No. 0166101 agai nst Phoeni x
and recommended the filing of an adm nistrative conpl aint.

4. The Departnent issued an administrative conplaint in Case No. 0166101
agai nst Phoeni x and prosecuted this action in the case of DPR, DRE v. Heckard
and Phoeni x.

5. Phoenix was a prevailing party in DPR, DRE v. Heckard and Phoenix in
that the FREC issued a Final Order on April 19, 1991 finding Phoenix not guilty
of the charges as alleged in the Departnment's Case No. 0166101 and di sm ssi ng
the adm nistrative conplaint filed as a result of those charges.

6. The hourly rate and the total nunmber of hours expended by Phoenix's
attorney set forth in the affidavit attached to the Petition For Statutory
Attorney's Fees in the amount of $5,291.00 are reasonable, and should be the
anount awarded in the event Phoenix is successful in presenting her petition

7. At all times material to this proceeding, all statutory requirenments or
condi ti ons between Phoeni x and her broker, Earhart Realty had been net.

Facts Not Stipulated To By The Parties
8. At all times material to this proceeding, Phoenix was domciled in the

state of Florida, having her principal place of residence |located in Safety
Har bor, Fl orida.



9. Phoenix works as a licensed real estate sal esman under the brokerage
license of Earhart Realty; is conpensated by conmi ssions only, and receives no
salary from Earhart Realty.

10. Phoenix uses the offices of Earhart Realty but is not assigned any
particul ar work area or desk. Phoenix is not required to work any specific
hours or number of hours, or assigned any specific duties by Earhart Realty.

11. Phoeni x al so works out of her hone where she has a desk. Phoenix al so
uses her own car in her realty work.

12. Phoeni x does her own work in regard to any real estate transaction
that she is handling, including the contract. Charles Earhart only sees
Phoeni x's real estate contracts at the tine he signs as real estate broker on
the contracts.

13. Phoenix has no federal income tax enployer identification nunber.
Phoeni x files her conm ssion earnings for incone tax purposes on the business
part of I RS Form 1040 under her social security nunber.

14. Phoenix's comri ssion earnings are reported to the Internal Revenue
Service by Earhart Realty on I RS Form 1099.

15. Phoeni x has no enployees and is not a corporation or a partnership.
16. Phoenix's assets are worth less than two million dollars.

17. Al nonies received by Phoenix in any real estate transaction is
pl aced in the escrow accounts of Earhart Realty. Phoenix does not maintain any
escrow accounts in regard to her real estate business.

18. On August 21, 1990 when the Panel net concerning the conpl ai nt agai nst
Phoeni x it received and consi dered the conplete investigative file which
cont ai ned anong other things, a letter fromRafael C. Lopez dated Novenber 3,
1989 setting out his conplaint against Phoenix and Larry Heckard and the
Departnent's investigator's report of his interview with Lopez, Phoeni x,
Heckard, Charles Earhart and Dave Livesay, Building Inspector. The
i nvestigative file did not contain a copy of the |ocal building code or
ordi nance which was alleged to prohibit the use of any area of the first |evel
of the hone as a ganme roomor as an office. However, the investigative report
did contain a statement fromthe investigator that in his interviewwth
Li vesay, the Building Inspector, that Livesay had stated that such use would be
in violation of such code or ordinance.

19. Lopez's conplaint basically contained the follow ng allegations: (a)
t hat Phoeni x was aware of the M.S |listing sheet indicating a gane room on the
first floor level of the stilt house she showed the Lopezes during an "open
house", (b) that Phoeni x knew, or should have known, that the |ocal building
code or ordi nance prohibited the use of this enclosed area, not only as a gane
room but as an office; (c) that while in the presence of Phoenix, during the
open house showi ng and t he wal k-t hrough at closing, the Lopezes discussed
converting the so called ganme roominto an office; (d) that on neither occasion
di d Phoeni x advise themor comment on the fact that the use of this area as a
ganme roomor as an office was prohibited; and (e) in this regard, Phoeni x had
m srepresented the house to the Lopezes. Phoenix denied the allegations and
poi nted out to the investigator that she had referred to the area of the house



in question as a "downstairs storage area" in the contract for sale executed by
t he Lopezes.

20. There was no evidence presented as to any witten agreenment between
Phoeni x and Earhart Realty setting out the conditions of Phoenix's enploynent
with Earhart Realty.

21. Wile the investigation did not fully clarify all the factual issues,
there was a basis for the Panel's determinati on of probable cause.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, this proceedi ng pursuant to Section
120.57(1), Florida Statutes.

23. Phoeni x seeks an award of attorney's fees and costs relative to her
successful defense against the allegations of msconduct filed against her by
the Departnment. She clains this reinbursenment under the ternms of Section
57.111(3)(d), Florida Statutes, which provide that the term "small business
party" shall nean:

A sole proprietor of an unincorporated busi-
ness including a professional practice, whose
principal office is in this state, who is
domiciled in this state, and whose busi ness
or professional practice has, at the time the
action is initiated by a state agency, not
nmore than 25 full-tinme enpl oyees or a net
worth of not nmore than $2 nmillion, including
personal and busi ness investnents.

24. The burden of proof is on Phoenix to prove that she is a smal
busi ness party, she prevailed in the action under consideration, and that that
action was initiated by a state agency. Once that burden is net, the burden
shifts to the Departnment to establish that its actions were substantially
justified or that circunstances exist which would make the award unjust.
Gentel e v. Departnent of Professional Regulation, Board of Optonetry, 513 So.2d
672 (1 DCA Fla. 1987).

25. The parties have stipulated that Phoenix prevailed in the underlying
proceedi ng and that that proceeding was initiated by the Departnment. The
Department has al so stipulated that the fee charged and the hours cl ai ned were
both reasonably. The only question remaining i s whether Phoenix qualifies as a
smal | business party, and whether the Departnent's actions were substantially
justified.

26. Phoenix was a salesman in the office of Earhart Realty, a broker
Under the provision of Section 475.01(2), Florida Statutes, the terns "enpl oy",
"enpl oynent ", "enployer" and "enpl oyee" nean:

when used in [that] chapter and in rules
adopted pursuant thereto to describe the rel a-
tionship between a broker and a sal esman,
i ncl ude an i ndependent contractor relationship
when such relationship is intended by and
establ i shed between a broker and a sal esman



This interpretation is founded upon, anmpong other things, the fact that the
broker is responsible, not only financially but legally, for the authorized
actions of the salesman. Therefore, though described as an i ndependent
contractor relationship, in fact an enpl oynment relationship is shown to exi st
here, notwithstanding that this same relationship, if agreed to in witing, may
be consi dered an i ndependent contractor relationship for Wrkers' Conpensation
pur poses under Chapter 440, Florida Statutes. See: Section 440.02(12)(d)1.a.

Fl orida Statutes.

27. Additionally, applying the facts of this case to the test set out in
t he Restatenent (Second) of Agency Section 220 (1958) for determ ning whet her
one is an enpl oyee or independent contractor that was approved by the Suprene
Court in Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the weight of the
evidence falls on the side of Phoenix being an enpl oyee of Earhart Realty rather
than an i ndependent contractor. This is particularly so, when one considers
that by statute the sal esman acts under the direction, control and managenent of
t he broker.

28. In the instant case, the evidence clearly establishes too many ties
t hat bind between Phoeni x and Earhart Realty. She was not truly independent
since Earhart Realty exercised substantial control over her activities.
Theref ore, she cannot be considered to be a snmall business party within the
paranmeters of the statute

29. However, assum ng arguendo that Phoeni x coul d be considered a smal
busi ness party within the paranmeters of the statute, then the burden would shift
to the Respondent to establish that its actions were substantially justified.
Gentel e v. Departnent of Professional Regulation, Board of Optonetry, 513 So.2d
672 (1 DCA Fla. 1987).

30. Section 57.111(3)(e), Florida Statutes, states that "[a] proceeding is
"substantially justified" if it had a reasonable basis in law and fact at the
time it was initiated by a state agency.” 1In this case, the finding of the
Panel was based on the investigative report conpiled by the Departnent.

31. As noted by the First District Court of Appeal, "[t]he procedure set
forth under Section 455.225, Florida Statutes (1987), relating to disciplinary
proceedings initiated by a regul atory agency, clearly suggests that an
i nvestigative report may be the nost substantial and rel evant evi dence necessary
to assist the panel in rendering a decision of whether probable cause exists for

the i ssuance of a formal conplaint against the licensee."” Departnent of
Pr of essi onal Regul ation v. Toledo Realty, Inc., 549 So.2d 715, 719 (1 DCA Fl a.
1989). Such a report may be relied upon for a finding of probable cause. In

the instant case, there was clearly sonme evidence before the Panel in the form
of an investigative report on which it based its decision to file the

Admi ni strative Conpl ai nt agai nst Phoeni x. The fact that the Departnent did not
prevail at the final hearing does not raise the presunption that it was not
substantially justified in initiating the disciplinary action agai nst Phoeni x's
license. GCentele v. Departnent of Professional Regul ation, Board of Optonetry,
513 So.2d 672 (1 DCA Fla. 1987). The appropriate period of tine to be revi ened
on the issue of substantial justification occurs when the finding of probable
cause is made and not at the conclusion of a case when the final order is
entered. In the instant case, there was a reasonable basis in law and fact to
determ ne the exi stence of probabl e cause.



ORDERED

It is, therefore ordered that Phoenix petition for attorney's fees and
costs be deni ed.

DONE and ORDERED this 1st day of COctober, 1991, in Tall ahassee, Florida

WLLIAM R CAVE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 1st day of Cctober, 1991

APPENDI X TO FI NAL ORDER, CASE NO. 91-3598F

The follow ng contributes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Proposed Findings of Fact submitted
by the parties in the case.

Rul i ngs on Proposed Fi ndi ng of Fact
Submitted by the Petitioner

1. Each of the follow ng proposed findings of fact are adopted in
substance as nodified in the Final Order. The nunber in parenthesis in the
Fi ndi ng(s) of Fact which adopts the proposed finding of fact: 1 (4); 2 (4); 3
(5); 4(6); 5(4); 6 (1); 7 (4; 9 (8, 10, 11, 15, 16); 10 (18); 11 (18); 12
(18); 13 (18); 14 (18); and 15 (3).

2. The proposed finding in proposed finding of fact 8 that Phoeni x was an
i ndependent contractor is rejected as not being supported by conpetent
substantial evidence in the record. The bal ance of proposed finding of fact 8
is adopted in substance in findings of fact 9, 10, 11 and 13.

3. Proposed findings of fact 16, 17 and 18 are not material or rel evant
other than to show Phoeni x was the prevailing party. That has been sti pul at ed
See finding of fact 5.

Rul i ngs on Proposed Fi ndi ngs of Fact
Submitted by the Respondent

1. Each of the follow ng proposed findings of fact are adopted in
substance as nodified in the Final Order. The nunber in parenthesis is the
Fi ndi ng(s) of Fact which adopts the proposed finding of fact: 1 (4); 2 (4); 3
(5); 4 (1); 5(6); 6 (19); 8 (18); 9 (3, 18); 10 (18, 19); and 11 (21).

2. Wthout a factual basis set out in the proposed findings of fact the
concl usion that Phoenix is not a small business party within the meaning of
Section 57.111(3)(c) and (d), Florida Statutes is only a conclusion of |aw and
not a finding of fact. The Departnment's cite: Section 51.111(3)(c) and (d) is
i ncorrect.



COPI ES FURNI SHED:

Leslie M Conklin, Esquire
16120 U.S. Hwy. 19, North
Suite 210

Clearwater, FL 34624

Steven W Johnson, Esquire
Depart ment of Professional
Regul ati on

Di vision of Real Estate
P. O Box 1900

Ol ando, FL 32802

Darl ene F. Keller, D vision Director
Di vi sion of Real Estate

400 West Robi nson Street

P. 0. Box 1900

Ol ando, FL 32801

Jack McRay, General Counsel

Depart ment of Professional
Regul ati on

1940 North Monroe Street

Tal | ahassee, FL 32399-0792

Ceorge Stuart, Secretary

Depart ment of Professional
Regul ati on

1940 North Monroe Street

Tal | ahassee, FL 32399-0792

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FINAL CORDER IS ENTI TLED TO JUDI CI AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULE OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.



